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(ii) May request in writing the oppor-
tunity for a hearing to show cause why 
the bypass should not be implemented. 

(c) The Secretary sends the notice to 
the grantee and subgrantee by certified 
mail with return receipt requested. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21775, May 19, 1989]

§ 76.672 Bypass procedures. 
Sections 76.673 through 76.675 contain 

the procedures that the Secretary uses 
in conducting a show cause hearing. 
The hearing officer may modify the 
procedures for a particular case if all 
parties agree the modification is appro-
priate. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.673 Appointment and functions of 
a hearing officer. 

(a) If a grantee or subgrantee re-
quests a hearing to show cause why the 
Secretary should not implement a by-
pass, the Secretary appoints a hearing 
officer and notifies appropriate rep-
resentatives of the affected private 
school children that they may partici-
pate in the hearing. 

(b) The hearing officer has no author-
ity to require or conduct discovery or 
to rule on the validity of any statute 
or regulation. 

(c) The hearing officer notifies the 
grantee, subgrantee, and representa-
tives of the private school children of 
the time and place of the hearing. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.674 Hearing procedures. 
(a) The following procedures apply to 

a show cause hearing regarding imple-
mentation of a bypass: 

(1) The hearing officer arranges for a 
transcript to be taken. 

(2) The grantee, subgrantee, and rep-
resentatives of the private school chil-
dren each may— 

(i) Be represented by legal counsel; 
and 

(ii) Submit oral or written evidence 
and arguments at the hearing. 

(b) Within 10 days after the hearing, 
the hearing officer— 

(1) Indicates that a decision will be 
issued on the basis of the existing 
record; or 

(2) Requests further information 
from the grantee, subgrantee, rep-
resentatives of the private school chil-
dren, or Department officials. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.675 Posthearing procedures. 

(a)(1) Within 120 days after the record 
of a show cause hearing is closed, the 
hearing officer issues a written deci-
sion on whether a bypass should be im-
plemented. 

(2) The hearing officer sends copies of 
the decision to the grantee, sub-
grantee, representatives of the private 
school children, and the Secretary. 

(b) Within 30 days after receiving the 
hearing officer’s decision, the grantee, 
subgrantee, and representatives of the 
private school children may each sub-
mit to the Secretary written comments 
on the decision. 

(c) The Secretary may adopt, reverse, 
modify, or remand the hearing officer’s 
decision. 

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 
2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.676 Judicial review of a bypass ac-
tion. 

If a grantee or subgrantee is dissatis-
fied with the Secretary’s final action 
after a proceeding under §§ 76.672 
through 76.675, it may, within 60 days 
after receiving notice of that action, 
file a petition for review with the 
United States Court of Appeals for the 
circuit in which the State is located. 

(Authority: 20 U.S.C. 2727(b)(4)(B)–(D), 
2972(h)(2)–(4), 2990(c), 3223(c)) 

[54 FR 21776, May 19, 1989]

§ 76.677 Continuation of a bypass. 

The Secretary continues a bypass 
until the Secretary determines that 
the grantee or subgrantee will meet 
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